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causes of sufficient gravity to enable a wife to maintain an action of divorce 
a mensa et thoro, will support an independent suit for alimony. Hewitt v. 
Hewitt, 1 Bland, 101 ; Johnson v. Johnson, 125 111., S10. Yet it has been held 
that even adultery will not sustain such a suit. Hair v. Hair, 10 Rich. Eq., 
163. 



Infants — Validity of Contracts — Estoppel to Deny — County Board 
of Education v. Hensley, 144 S.'*W., 64 (Ky.).— Held, that when an 
infant, by reason of his appearance, surroundings, and activities, coupled 
with a misrepresentation or fraudulent concealment, leads one, who deals 
with him in good faith and not knowing that he is an infant, to believe 
that he is of age, he will be estopped from maintaining an action to avoid 
his executed contract. 

At common law and at law in England today, an infant is not estopped 
by any fraud of his own whereby he induced another to contract with 
him, from repudiating such a contract. Bartlett v. Wells, 1 B. & S., 836. 
The great preponderance of American authority holds that an infant is 
not estopped from setting up his infancy as a defense to an action on a 
contract, even though he secured the contract by falsely representing him- 
self to be of age. Bursley v. Russell, 10 N. H., 184; Merriam v. Cunning- 
ham, 11 Cush., 40; Sims v. Everhardt, 102 U. S., 300. Contra, Commander 
v. Brasile, 88 Miss., 668. But where the infant, or late infant, is seeking 
affirmative relief from a conveyance or other executed contract which he 
has obtained by such fraudulent representations, many cases hold that he 
is estopped from basing his petition on the fact of his infancy. Ryan v. 
Growney, 125 Mo., 474; Hayes v. Parker, 41 N. J. Eq., 630. Contra, 
Tobin v. Spann, 85 Ark., 556. One who, with knowledge of the facts, 
receives and retains the proceeds of a sale made when he was an infant, 
has frequently been deemed to be estopped from alleging his infancy in 
a suit to set aside the sale. Price v. Winter, 15 Fla., 66; Pursley v. Hays, 
17 Iowa, 310. On the other hand, it seems generally agreed that an 
estoppel is not created by mere failure to give notice of the fact of infancy. 
Buchanan v. Hubbard, 96 Ind\, 1 ; Thormaelen v. Kaeppel, 86 Wis., 378. In 
a few States it is provided by statute that a contract cannot be disaffirmed 
where on account of an infant's misrepresentation the person dealing with 
him had reason to believe him legally capable of contracting. Beickler v. 
Cuenther, 121 Iowa, 419; Dillon v. Bumham, 43 Kans., 77. 

Injunction — Dismissal — Costs — Attorney's Fees. — Midgett v. Vann, 
73 S. E., 801 (N. C). — Held, that attorney's fees are not recoverable as 
costs for damages by defendant in an action for an injunction. 

Counsel fees will be allowed for so much of the action as concerns the 
injunction. High Inj., §§1688-1690; Brown v. Jones, 5 Nev., 374; Derry 
Bank v. Heath, 45 N. H., 524. Contra, Ferguson v. Baker, 24 Ala., 402; 
Bullock v. Ferguson, 30 Ala., 227. The leading case on this point is Cook 
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v. Chapman, 41 N. J. Eq., 152. This rule is laid down in Alabama, Cali- 
fornia, Colorado, Florida, Georgia, Illinois, Indiana, Kansas, Kentucky, 
Louisiana, Michigan, Minnesota, Montana, Missouri, Nevada, New Hamp- 
shire New Jersey, New York, Ohio, Virginia, West Virginia; in Iowa, 
Mississippi, and Washington, it is regulated by statute. In Arkansas, 
Maryland, North Carolina, Oregon, Pennsylvania, South Carqlina, South 
Dakota, Texas and Vermont, the rule is repudiated, while in Connecticut, 
Massachusetts, North Dakota and Rhode Island there are conflicting cases. 
Stringfield v. Hirsch, 29 S. W., 611. In the United States Supreme Court, 
such fees are not allowed. Oelricks v. Spain, IS Wall., 211. 



Insurance — Fire Insurance — Negligence of Insured — Effect. — 
First National Bank of Nome v. German American Insurance Co., 
134 N. W., 873, (N. T>.).—Held, that no recovery can be had for the loss 
of personal property in a fire where the evidence discloses that no proper 
diligence on plaintiff's part was exercised to save the same. 

In fire risks one of the objects of insuring is to secure indemnity 
against the consequences of negligence. Joyce on Insurance, p. 2789. Neg- 
ligence of a servant or willful negligence of an employee of the insured 
is no defense even though there be a clause freeing the insurance com- 
pany from liability in case of negligence by the assured. Wertheimer- 
Swarts Shoe Co. v. U. S. Casualty Co., 172 Mo., 135. Some courts hold 
that gross negligence in absence of corrupt design defeats recovery. 
Chandler v. Worcester Ins. Co., 3 Cush. (Mass.), 328; Huckins v. People's 
Ins. Co., 31 N. H., 238. Gross negligence exempts the insurance company 
from liability if it is such want of diligence which even careless men are 
accustomed to exercise. Lycoming Ins. Co. v. Barringer, 73 111., 230. Other 
courts have held that the doctrine of contributory negligence does not 
in any way apply to rights under a contract of insurance unless so 
expressly stipulated. Traveller's Ins. Co. v. Randolf, 78 Fed., 754; Schneider 
v. Insurance Co., 24 Wis., 28. Negligence is no defense because it is the 
remote cause of loss. Biddle on Insurance, Sec. 645. However, it is 
established by the weight of authority that recovery may be defeated 
because of negligence, if it be so willful as to amount to fraud. Vance on 
Insurance, p. 45 ; St. Paul Fire & Marine Ins. Co. v. Owens, 69 Kan., 602. 
If there be a stipulation against negligence, only such recovery is prevented 
as the value of the property which could have been saved by the use of 
the reasonable means at the insured's ecommand. German American Ins. 
Co. v. Brown, 75 Ark., 251. 



Life Estates — "Income" — Rights of Life Tenant. — In re Baldwin, 
133 N. Y. Supp., 1109. — Held, that a dividend on corporate stock forming 
a part of a trust estate paid in bonds arid scrip from the accumulated 
earnings of the corporation is "income" and should be distributed to the 
life tenants and does not belong to the remaindermen. 



